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| NTRODUCTI ON

Before the Court is defendant's notion for summary
judgrment and plaintiff's cross-notion for summary judgnent.
Plaintiff was a participant under a group disability insurance
policy issued by defendant to Phoeni x Mortgage Conpany, where
plaintiff was an enployee. Plaintiff brought this action under
t he Enpl oyee Retirenent |Incone Security Act (“ERISA’), 29 U S.C
8 1001 et seq., seeking to overturn a decision by the clains
adm ni strator under the policy denying himlong termdisability
benefits.! Defendant noves for summary judgnent on the basis
that: (1) the clainms adm nistrator's decision is subject to the
deferential arbitrary and capricious standard; and (2) applying

this standard of review, the clains adnmnistrator's decision to

! Under the policy, defendant was named as the clains
adm nistrator. Def. Mt. for Sunmm J., Ex. C (citing Policy at
32). Therefore, the decision of the clains adm nistrator is
bi ndi ng upon defendant Paul Revere Life Insurance Conpany.



deny plaintiff's request for benefits was not arbitrary and
capricious because plaintiff failed to neet the definition of
totally disabled under the policy. Plaintiff asserts that
summary judgnent in defendant's favor is inappropriate because:
(1) the clainms administrator's decision is subject to the
hei ght ened de novo standard of review, as the policy does not
vest discretion in the clainms adm nistrator to nake factual
determ nations regarding individual clainms; (2) alternatively,
even if the arbitrary and capricious is applicable, the Court
shoul d utilize heightened scrutiny because defendant is |aboring
under a conflict of interest; and (3) applying either the de novo
or the arbitrary and capricious standard of review, the clains
adm nistrator's decision to deny plaintiff's request for benefits
cannot reasonably be supported by the evidence. Plaintiff has
also filed a cross-notion for summary judgnent asserting that he
clearly suffers froma long termdisability and that there is no
genui ne issue of material fact as to whether plaintiff is totally
di sabl ed under the policy.

The Court finds that review is appropriate under the
hei ghtened arbitrary and capricious standard and that there are
genui ne issues of material fact in dispute as to whether
plaintiff is totally disabled under the policy. Therefore,
defendant's notion and plaintiff's cross-notion for summary

j udgnment shal |l be deni ed.

BACKGROUND



On April 10, 1995, plaintiff began his enploynent with
Phoeni x Mortgage Conpany as a reverse nortgage coordi nator
Plaintiff describes his job duties as “marketing and sal es of
reverse nortgages to senior citizens; calling on senior citizen
groups for conducting sem nars; educating seniors to product and
benefits; identifying prospects, taking applications in
prospects' homes . . . .” Qher physical requirenents of the job
include “entering and exiting car 10 to 20 tinmes a day; lifting
over five pounds; changing position.”

Plaintiff was a participant under a group disability
i nsurance policy issued by defendant to plaintiff's enployer,
Phoeni x Mortgage Conpany. On Novenber 1, 1995, plaintiff was
di agnosed with prostate cancer by urologist Dr. Richard
G eenberg. From January 4, 1996 to January 11, 1996, plaintiff
was hospitalized for prostate surgery. Since that tine,
plaintiff continues to suffer fromstress incontinence and has
not returned to work.?

On May 20, 1996, plaintiff submtted an application for
both short termand long termdisability benefits. 1In his
application for benefits, plaintiff wote that his disability
affected his job perfornmance because “long auto drives all affect
an adverse reaction by the bladder (uncontrollable).” On June 6,
1996, the clains adm nistrator received plaintiff's application

for benefits. On that same day, the clains adm nistrator granted

2 Plaintiff is currently incarcerated at the State
Correctional Facility in Waynesburg, Pennsylvania in an unrel ated
matter and his incarceration may extend until Septenber, 1999.

3



plaintiff's request for short term benefits. However, on

Sept enber 27, 1996, notwi thstanding the earlier approval of the
plaintiff's request for short term benefits, the clains

adm nistrator denied plaintiff's request for long termdisability
benefits. Plaintiff then appealed the clainms admnistrator's
decision.® On January 3, 1997, after review of nedical evidence,
the clains adm nistrator again denied plaintiff's request for

long termdisability benefits.*

LEGAL STANDARD
Summary judgnent is appropriate if the noving party can
“show that there is no genuine issue as to any material fact and
the noving party is entitled to judgnment as a matter of law.”
Fed. R Cv. P. 56(c). Wen ruling on a notion for sunmary
judgnment, the Court nust view the evidence in the |ight nost

favorable to the non-nobvant. Mat sushita Elec. I ndus. Co. V.

Zenith Radio Corp., 475 U. S. 574, 587 (1986). The Court nust

accept the non-novant's version of the facts as true, and resolve

3 The policy provides for an appeal or clains review
procedure, such that if a participant believes an error has been
made concerning benefits, within ninety days after the initial
deci sion, the participant can submt a witten request that the
claims adm nistrator review its decision, along with supporting
docunentation. Wthin sixty days after the receipt of the
participant's appeal, the clainms admnistrator will conduct a
full and fair review of the participant's claim and the clains
adm nistrator will then render a final decision. Def. Mt. for
Summ J., Ex. C (citing Policy at 33).

4 The record reflects that on at |east one other
occasi on, February 20, 1997, the clainms admnistrator reaffirnmed
its findings, denying plaintiff's request for |long term benefits.
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conflicts in the non-novant's favor. Big Apple BMAN Inc. v. BMV

of North Anerica, Inc., 974 F.2d 1358, 1363 (3d G r. 1992), cert.

deni ed, 507 U.S. 912 (1993).
The noving party bears the initial burden of
denonstrating the absence of genuine issues of material fact.

See Celotex Corp. v. Catrett, 477 U S. 317, 322-23 (1986). Once

t he novant has done so, however, the non-noving party cannot rest
on its pleadings. See Fed. R Cv. P. 56(e). Rather, the non-
nmovant nust then “nake a showi ng sufficient to establish the

exi stence of every elenent essential to his case, based on the
affidavits or by depositions and adm ssions on file.” Harter v.

GAF Corp., 967 F.2d 846, 852 (3d Cir. 1992); see also Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 255 (1986). Wen there are

cross-notions, each notion nust be considered separately, and
each side nust still establish a |lack of genuine issues of
material fact and that it is entitled to judgnent as a matter of

law. Rains v. Cascade Indus., Inc., 402 F.2d 241, 245 (3d Cr.

1968); see also Sterling v. Southeastern Pennsylvania Transp.

Auth., 926 F. Supp. 65, 68 (E.D. Pa. 1996) (citing United States

v. Hall, 730 F. Supp. 646, 648 (MD. Pa. 1990)); Wight, Mller &

Kane, Federal Practice and Procedure: Cvil 3d § 2720.

ANALYSI S
I n assessing whether summary judgnent is proper in this
case, the Court nust first determ ne the appropriate standard of

review, and then whet her genuine issues of material fact exist.



The Court finds that (1) the appropriate standard is the

hei ghtened arbitrary and capricious standard; and (2) that there
are genuinely disputed issues of material fact, which outcone
woul d affect a trier of fact's decision, as to whether the clains
adm nistrator's denial of plaintiff's request for long term
disability benefits was arbitrary and capri ci ous.

The Applicabl e Standard of Revi ew.

1. The applicable standard of reviewis arbitrary and
capricious.

This action is governed by ERISA 29 U S.C. § 1001 et
seq. However, ERI SA does not specify a standard of review
applicable to actions brought by a plan participant alleging a

deni al of benefits.® Firestone Tire & Rubber Co. v. Bruch, 489

U.S. 101, 109 (1989). Defendant asserts that the arbitrary and
capricious deferential standard should apply because the policy
vests discretion in the clainms adm nistrator to construe and
interpret the terns of the policy when making clains

determ nations. In response, plaintiff contends that the de novo
hei ght ened scrutiny standard should apply for two reasons: (1)
the policy does not give the clainms adm nistrator discretion to
make factual determ nations regarding benefits eligibility; and
(2) even if the arbitrary and capricious standard applied,

def endant, as both the clains adm nistrator and insurer, has a

conflict of interest since any paynent of long term benefits to

5 See 29 U.S.C. § 1132(a)(1)(B).
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plaintiff approved by the clainms adm nistrator woul d come out of
the insurer's own funds.

The Court finds that the policy grants discretion to
the clains adm nistrator to nake deci sions regardi ng benefits
eligibility, and thus, the arbitrary and caprici ous standard
applies. However, the Court also finds that a hei ghtened
arbitrary and capricious standard is warranted, given defendant's
role as both the clains adm nistrator and the insurer of the
policy.

In determ ning the appropriate standard of review, the
Supreme Court in Firestone rejected the universal application of
the arbitrary and capricious standard when revi ewi ng an ERI SA
adm ni strator's decision regarding benefits eligibility. Rather,
applying principles of trust law, the Firestone Court held that
“a denial of benefits challenged under § 1132(a)(1)(B) is to be
revi ewed under a de novo standard unless the benefit plan gives
the adm nistrator or fiduciary discretionary authority to
determne eligibility for benefits or to construe the terns of
the plan.” Firestone, 489 U S. at 115. The Firestone hol di ng

was interpreted by the Third Circuit in Luby v. Teansters Health,

Welfare & Pension Trust Funds, 944 F.2d 1176 (3d G r. 1991).

Under Luby, where a clains adm nistrator is granted discretionary
authority to grant or deny benefits, the clains admnistrator's
factual determi nations as well as interpretations of the policy
are reviewed under the arbitrary and capricious standard. 1d. at

1183- 84.



This discretionary authority need not be expressly
granted. Rather, it may be inplied fromthe policy's terns as a
whole. 1d. at 1180. Under the deferential arbitrary and
capricious standard, a district court nmay overturn a clains
adm nistrator's decision only if it is “"wthout reason,
unsupported by substantial evidence or erroneous as a matter of
law ” and “'the court is not free to substitute its own judgnent
for that of the defendants in determning eligibility for plan

benefits.'” Abnathya v. Hoffman-La Roche, Inc., 2 F.3d 40, 45

(3d Cir. 1991) (citing Adanp v. Anchor Hocking Corp., 720 F

Supp. 491, 500 (WD. Pa. 1989)); MIller v. Mtropolitan Life Ins.

Co., 925 F.2d 979, 983 (6th Cir. 1991); Lucash v. Strick Corp.

602 F. Supp. 430, 434 (E.D. Pa. 1984), aff'd, 760 F.2d 259 (3d
Cir. 1985). Therefore, the determ nation of the appropriate
standard of revi ew depends upon whether the terns of the policy
granted the clains adm nistrator the discretion to act as a
finder of fact in assessing whether plaintiff was totally

di sabl ed as of the date plaintiff applied for long term

disability benefits. See Mtchell v. Eastman Kodak Co., 113 F.3d

433, 438 (3d Cir. 1997); Luby, 944 F.2d at 1180.
In this case, the |anguage of the policy provides that:

The Paul Revere Life Insurance Conpany, as the
Clainms Adm nistrator, has the full, final

concl usi ve and bi ndi ng power to construe and
interpret the policy under the plan as may be
necessary in order to nake clains determ nations.
The decision of the Cainms Adm nistrator shall not
be overturned unless arbitrary and capricious or
unl ess there is no rational basis for a decision.

Def. Mot. for Summ J., Ex. C (quoting Policy at 31).
8



Courts have found the | anguage in the above provision,
as well as language simlar to it, bestows discretionary
authority upon a clains adm nistrator and warrants application of
the deferential arbitrary and capricious standard. See, e.q.,
Jones v. lLaborers Health & Welfare Trust Fund, 906 F.2d 480, 481

(9th Cir. 1990) (concluding that plan which gave Board of
Trustees power “to construe the provisions of this Trust
Agreenent and the Plan, and any such construction adopted by the
Board in good faith shall be binding” was a grant of

di scretionary authority); Quinn v. Paul Revere Life Ins. Co., 953

F. Supp. 1125, 1129-30 (D. O. 1996) (finding that the exact
clause as in the case before this Court granted discretionary
authority to the clainms admnistrator and applied the arbitrary
and capricious standard of review). Therefore, in this case, the
cl ear and unanbi guous | anguage of the policy provides authority
to the clainms admnistrator to construe and interpret the policy
in making clains determnations, which necessarily involves
assessing a participant's entitlenment to benefits.

Additionally, the clains adm nistrator's discretionary
authority can be inplied fromother |anguage contained in the
policy. For exanple, the policy requires that in order for a
participant to be considered totally disabled under the policy,
the participant nust be receiving doctor's care. However, the
clainms admnistrator will waive this requirenment “if [the clains
adm nistrator] receive[s] witten proof acceptable to [him that
further Doctor's Care would be of no benefit to [the

9



participant].” Def. Mt. for Sumtm J., Ex. C (quoting Policy at

9). "It is apparent that [plans requiring proof satisfactory to
t he i nsurance conmpany and pl ans expressly declaring that the plan
adm nistrator will determne eligibility] both require the

adm ni strator to deci de whether the person has becone eligible as
a result of presentation of satisfactory proof to that effect.”

Snow v. Standard Insurance Co., 87 F.3d 327, 330 (9th Cr. 1996).

Several Circuit courts have found, and this Court agrees, that
this type of |anguage, nandating that evidence or proof be
satisfactory to the clains admnistrator, is sufficient to apply

the arbitrary and capricious standard of review See Yeager V.

Reli ance Standard Life Ins. Co., 88 F.3d 376, 380-81 (6th Gr.

1996) (finding that the deferential standard applied where a
policy required a showi ng of satisfactory proof of total

di sability because “a determ nation that evidence is satisfactory
is a subjective judgnent that requires a plan adnministrator to

exercise his discretion”); Snow v. Standard Insurance Co., 87

F.3d 327, 330 (9th Cr. 1996) (applying the arbitrary and
capricious standard where a policy stated that no benefits woul d
be paid unless the insurance conpany was presented with witten
evidence it considered to be satisfactory proof of the clained

| oss); Donato v. Metropolitan Life Ins. Co., 19 F.3d 375, 379

(7th Gr. 1994) (applying the deferential standard where a policy
provided that “all proof nust be satisfactory to us”).
The Court concludes that the policy grants

di scretionary authority to the clains adm nistrator to nake

10



factual determ nations and to interpret the policy in determ ning
a participant's entitlenent to benefits.
2. Def endant' s inherent conflict of interest is

sufficient to warrant a heightened arbitrary and
capricious standard of review

Al t hough the Court agrees with defendant that the
arbitrary and capricious standard applies in this case, the
Court's inquiry does not end there. Plaintiff argues that, even
if the deferential standard of review applies, the Court should
apply a heightened arbitrary and capricious standard because
defendant is |aboring under a conflict of interest by acting as
both the clainms adm nistrator and the insurance conmpany who
ultimately pays benefits to eligible participants.

The Supreme Court in Firestone noted that “if a benefit
pl an gives discretion to an adm nistrator or fiduciary who is
operating under a conflict of interest, that conflict nust be
wei ghed as a 'facto[r] in determ ning whether there is an abuse
of discretion.'” Firestone, 489 U S. at 115 (citing Restatenent
(Second) of Trusts § 187, Comment d (1959)).

The Third Circuit has not expressly deci ded whet her an
i nsurance conpany that acts as both an insurer and clains
adm nistrator is necessarily acting under a conflict of interest.

However, at least one Circuit has so held.® See Brown v. Blue

6 Note that at |east one other Crcuit court has reached
a conclusion to the contrary. In Atwood v. Newnont Gold Co.,
Inc., 45 F.3d 1317 (9th G r. 1995), the court concluded that the
deferential arbitrary and capricious standard ultimtely applies,
unl ess the “affected beneficiary has provided nmaterial, probative
evi dence, beyond the nere fact of the apparent conflict, tending
to show that the fiduciary's self interest caused a breach of the

11



Cross and Blue Shield of Alabama, Inc., 898 F.2d 1556 (11th Gr.

1990), cert. denied, 498 U S. 1040 (1991). 1In Brown, the

El eventh Circuit determined that an insurance conpany's role as a
fiduciary was in perpetual conflict with its profit-making role
as a business when such conpany pays benefits clainms out of its
own assets, rather than a trust fund; therefore, in such a case,
a heightened |l evel of the arbitrary and capricious standard was

war r ant ed. |d. at 1561; see also Mtchell v. Eastman Kodak Co.,

113 F. 3d 433, 437 n.4 (3d Cr. 1997) (inmplying that a conflict of
interest would exist where an insurance conpany incurs direct
expense as a result of the allowance of benefits, or directly
benefits fromthe denial or discontinuation of benefits). A
nunber of courts within the Third G rcuit have reached the sanme

conclusion as the Brown court. See, e.qg., Sciarra v. Reliance

Standard Life Ins. Co., No. 97-1363, 1998 W. 564481, at *8-9

(E.D. Pa. Aug. 26, 1998) (holding that “[defendant’'s] dual role
as adm nistrator and insurer of its own plan creates a conflict
between its providing benefits to claimants and its own financi al

status”); Perri v. Reliance Standard Life Ins. Co., No. 97-1369,

1997 W. 476386, at *6 (E.D. Pa. Aug. 19, 1997) (same); Mrris v.
Paul Revere Ins. Goup, 986 F. Supp. 872, 881-882 (D.N. J. 1997)

adm nistrator's fiduciary obligations to the beneficiary.” |d.
at 1322; see also Snow v. Standard Insurance Co., 87 F.3d 327,
331 (9th Cr. 1996) (finding that a formal conflict exists when
def endant acts as both the insurance conpany and the plan

adm ni strator, but a heightened arbitrary and capricious standard
of reviewonly applies “[i]f that formal conflict [leads] to a
true conflict; [then] scrutiny of [defendant's] decision would
becone nore searching”).

12



(adopting the Eleventh Circuit's approach in Brown); Ri zzo v.

Paul Revere Ins. Goup, 925 F. Supp. 302, 309 (D.N.J. 1996)

(deciding that defendant's role as clains adm nistrator and the

i SSui ng i nsurance conpany i nherently inplicate[s] the hobgoblin
of self-interest”) (citing Brown, 898 F.2d at 1568)), aff'd, 111

F.3d 127 (3d Cir. 1997). But see Stout v. Bethlehem Steel Corp.

957 F. Supp. 673, 691 (E.D. Pa. 1997) (concluding that the
hei ghtened arbitrary and capricious standard was not warranted
where the only evidence of a conflict of interest was the fact
that an enpl oyer acted as the adm nistrator of its own ERI SA
pl an) .

The Court agrees that there is an inherent conflict of
i nterest when the sane insurance conpany acts as both the insurer
and the clains adm nistrator because, when the clains
adm nistrator agrees to pay a participant's claim a fortiori,
the insurer incurs a direct expense. Therefore, the Court finds
that a heightened arbitrary and capricious standard applies in
this case

The Parties Dispute Wiether Certain Medical Evidence

was Submitted to and Used by the C ains Adm nistrator
inits Analysis of Plaintiff's daim

The parties disagree as to what docunents were in fact
submtted by the plaintiff to the clains adm nistrator and the
clainms admnistrator's interpretation of the docunents that were
subm tted.

It is undisputed that the clains adm nistrator reviewed

the follow ng nedical evidence when making its initial
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determ nati on on Septenber 27, 1996, that plaintiff was not
totally disabled:’

(1) Plaintiff's application for disability benefits, occupational
description, enployer's statenment, and partially conpl eted
attendi ng physician's statenent of Dr. Richard G eenberg, which
def endant received on June 6, 1996;

(2) Dr. Greenberg's progress report of April 23, 1996, which
states, “Uologically he is otherwi se quite stable. Voiding wth
an excellent stream He has conplete urinary control.”; and

(3) Dr. Greenberg's progress report of July 23, 1996, which

states, “Denies any significant difficulty. Voiding well wth

! The policy defines “totally disabled” or “total
disability” as foll ows:

Totally disabled or total disability, for the
first twenty-four nonths follow ng the
commencenent of a | oss, neans:
1. because of injury or sickness, you cannot
performthe inportant duties of your own
occupati on;
2. you are receiving Doctor's Care. W wll
wai ve this requirenment if we receive witten proof
acceptable to us that further Doctor's Care woul d
be of no benefit to you; and
3. you do not work at all.

After twenty-four continuous nonths total
disability fromyour own occupation, tota

di sability neans:

1. because of injury or sickness, you are
prevented from engaging in any occupation for

whi ch you are suited by education, training or
experience; and

2. you are receiving Doctor's Care. We will

wai ve this requirenment if we receive witten proof
acceptable to us that further Doctor's Care woul d
be of no benefit to you.

Def. Mot. for Summ J., Ex. C (quoting Policy at 9) (enphasis in
original).
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good urinary stream and excellent control. Still has sone mld
stress incontinence, however.”

Plaintiff appealed the clainms admnistrator's decision
of Septenber 27, 1996 denying plaintiff's request for long term
disability benefits. 1In connection with the appeal, plaintiff
submitted and the clainms adm nistrator considered the follow ng
addi ti onal docunents:

(1) Dr. Geenberg's letter to plaintiff's enployer, Phoenix

Mort gage Conpany, of Septenber 11, 1996, which states, “This
|etter serves to confirmthe fact that M. Nolen still suffers
fromstress incontinence, a condition which he feels renders him
unable to performhis work duties.”;

(2) Dr. Greenberg's outpatient progress report of Novenber 26,
1996, which reads, “[P]Jroblens with urinary control persists.
When he was | ast seen approximately six nonths he was noting sone
significant inprovenment with increased activity continues to have
significant stress incontinence. . . . He probably would do
better with an office type desk job rather than traveling type
facility. . . . He is otherwise urologically stable. His

bl adder is not pal pable. There is no evidence of locally
recurrent prostate cancer.”; and

(3) Attending physician's statenent of Dr. G eenberg of August 8,
1996, wherein Dr. G eenberg diagnosed plaintiff with prostate
cancer and postoperative urinary stress incontinence, and checked

a box indicating that plaintiff is totally disabled.
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On January 3, 1997 and February 20, 1997, the clains
adm ni strator issued a denial of plaintiff's request for |ong
termbenefits, finding that plaintiff was not totally disabled as
of April 23, 1996, and that it was unclear as to how any stress
incontinence reflected in Dr. Greenberg's reports, which appear
to be contradictory, inpaired plaintiff fromperformng the
substantial and material duties of his job.

In response and in support of his cross-notion for
summary judgnent, plaintiff points to at |east two other
docunents that allegedly were submtted to the clains
adm ni strator and that he contends were not considered by the
clainms admnistrator in denying plaintiff's request for long term
benefits:

(1) Dr. Geenberg's letter of April 28, 1996 addressed “To Whom
It May Concern,” which states, “I feel he is not ready to return
to full-time work duty at this tinme and woul d expect a ful
recovery in approximately one nonths tine.”; and

(2) Dr. Geenberg's letter of June 21, 1996 to plaintiff's

enpl oyer, Phoeni x Mortgage Conpany, which states, “M. Nol en
continues . . . to experience difficulty with urinary stress
incontinence. It was estimated he m ght be able to return to
work by June 1, 1996. However, his recovery is not yet
sufficient to return to work and will require additional tine.”

I n response, defendant denies that Dr. G eenberg's
letters of April 28, 1996 and June 21, 1996, upon which plaintiff

relies, were ever submtted to the clains adm nistrator as

16



nmedi cal evidence. However, the clains adm nistrator acknow edged
Dr. Geenberg' s attendi ng physician's statenment of August 8,

1996, and stated in a January 24, 1997 correspondence letter to
plaintiff's counsel that the August 8, 1996 attendi ng physician's
statenent was “conpleted well beyond the April 23, 1996 date for
which we found M. Nolen to be no longer totally disable . . . .~
Def endant al so chal |l enges the veracity of the August 8, 1996
attendi ng physician's statenent. Defendant clainms that Dr.
Greenberg apparently checked conflicting boxes on the form
indicating that plaintiff was both totally disabled and partially
di sabled as well. Additionally, defendant has identified two
experts, Dr. Theerman and Dr. Gol dstein, who have rendered
opi ni ons presumably based on objective clinical data, such as
physician's office notes and test results, with respect to
plaintiff's disability status. These reports support the clains
adm nistrator's finding that plaintiff ceased being totally

di sabl ed as of April 23, 1996.% However, defendant does not

i ndi cate whether the expert reports of Dr. Theerman and Dr.

Gol dstein were available to and relied upon by the clains

adm nistrator in finding that plaintiff was not totally disabl ed.

8 Dr. Theerman's report of August 11, 1996 states,
"[ Nol en] had returned to conpletely normal when next seen on
4/ 23/96. It is my inpression that he [Nolen] was no | onger
precluded [fromreturning to work] as of the end of the [] on
4/ 2/ 96 -- 3 nonths post-op.” Dr. CGoldstein's report of Septenber
26, 1996 states, "I believe he could have [returned to work] as
of the 4/23/96 office note.” Finally, Dr. Goldstein's report of
Decenber 13, 1996 reads, "I still consider the [] status on
4/23/96 . . . as adequate for his [return to work] as of that
date. The subsequent note of 7/23/96 . . . would not change the
[return to work] date, nor does the 11/26/96 note . "

17



Summary Judgnent is | nappropriate Because There Remains
a Genuine Issue of Material Fact as to Wet her
Plaintiff is Totally Disabled Under the Policy.

The Court finds that there are genuine issues of
mat eri al fact that preclude summary judgnent in this case.

First, in his application for benefits, plaintiff
identifies his job as a reverse nortgage coordi nator, which
i nclude job duties of “marketing and sal es of reverse nortgages
to senior citizens; calling on senior citizen groups for
conducting sem nars; educating seniors to product and benefits;
i dentifying prospects, taking applications in prospects' hones .

.” O her physical requirenents of the job include “entering

and exiting car 10 to 20 tines a day; |ifting over five pounds;
changing position.” Plaintiff's application states that his
disability affects his job performance because “long auto drives
all affect an adverse reaction by the bladder (uncontrollable).”
However, despite these statenments, the clains admnistrator, in
its correspondence of January 3, 1997 and January 24, 1997,
states that it is “unclear as to what the actual restriction or
l[imtation is that inpairs M. Nolen from doing the inportant
duties of his occupation,” and questions “how does [stress
i ncontinence] render him[M. Nolen] totally disabled from
performng his inportant job duties as of April 23, 1996?” In
its correspondence letter of January 24, 1997, the clains
adm nistrator instructed plaintiff to submt nedica
docunentation as to exactly what precluded plaintiff from

resumng his work on April 23, 1996. In turn, it is unknown
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whet her plaintiff submtted any such docunmentation in response.
Plaintiff's factual description of his job duties as stated in
his application for benefits is apparently undi sputed. Yet, the
extent and severity of plaintiff's disability remains disputed
and is unclear fromthe progress reports, correspondence letters,
attendi ng physician's statenents, and experts' reports. The
degree to which plaintiff's stress incontinence affected his job
duties, if at all, is a genuine issue of material fact in
determ ning whether plaintiff was totally disabled under the
terns of the policy and whet her under the heightened arbitrary
and capricious standard the clains adm nistrator's denial of
plaintiff's request for long termdisability benefits was
arbitrary and capri ci ous.

Second, the parties have adverse factual positions
regarding the particul ar docunents upon which the clains
adm nistrator relied in denying plaintiff's claim Plaintiff
contends that he submtted the letters of April 28, 1996 ("1 feel
he [M. Nolen] is not ready to return to full-tinme work duty at
this time . . . .”) and June 21, 1996 (“[H e continues to
experience difficulty with urinary stress incontinence [and] his
recovery is not yet sufficient to returnto wrk . . . .7) to the
clainms admnistrator in support of his claimof total disability.
Def endant unequi vocal ly denies that the clains adm nistrator ever
received these two letters. Wether the clains adm nistrator
recei ved and had an opportunity to rely upon these letters is a

genuine material fact in dispute because the letters, which were
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all egedly submtted prior to the clains adm ni strator reaching a
decision, are conpletely contradictory to the April 23, 1996
progress report of Dr. Geenberg (“Voiding with an excellent
stream He has conplete urinary control.”) upon which the clains
adm nistrator heavily relied in denying plaintiff's request for
long term benefits. The presence or absence of the April 28,
1996 and June 21, 1996 letters would play a role in a
factfinder's determ nation of arbitrary and capricious

deci si onmaki ng by the clains adm nistrator. Furthernore,
defendant refers to three expert reports by two different doctors
whi ch reveal that plaintiff could have returned to work as of
April 23, 1996. However, defendant does not specify the exact
basis for the expert reports and whether those reports were nade
avai lable to the clains adm nistrator during the assessnent of
plaintiff's initial claimand appeal. These facts are nmateri al
because they would influence a trier of fact's concl usion that
the clains adm nistrator did or did not act in an arbitrary and
capricious manner in denying plaintiff's request for long term

di sability benefits.

CONCLUSI ON
The Court concludes that a heightened arbitrary and
capricious standard is applicable in this case because of
defendant's inherent conflict of interest. However, view ng each
of the respective summary judgnent notions in the |ight nost

favorabl e to the non-noving party, the Court finds that there
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exi sts a genuine issue of material fact as to whether plaintiff
is totally disabled under the policy. Therefore, the Court finds
that summary judgnent is not proper in this case, and defendant's
nmotion and plaintiff's cross-notion for sunmary judgnment are

deni ed.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT A. NOLEN, JR , : ClVIL ACTI ON
: NO.  97-7989
Pl ai ntiff,
V.

THE PAUL REVERE LI FE
| NSURANCE COVPANY

Def endant .

ORDER
AND NOW this day of Decenber, 1998, upon
consi deration of defendant's Mtion for Summary Judgnment (doc.
no. 13), plaintiff's response thereto, plaintiff's Cross-Mtion
for Summary Judgnment (doc. no. 14), and defendant's response, it

i s hereby ORDERED t hat:

1. Def endant's notion for summary judgnent shall be
DENI ED; and
2. Plaintiff's cross-notion for sumrary judgnent

shall be DEN ED

AND I'T I S SO ORDERED

EDUARDO C. ROBRENG J.



